   THE LAST WILL & TESTAMENT OF CAPTAIN WILLIAM McDONALD

THIS IS THE LAST WILL & TESTAMENT OF ME WILLIAM McDONALD OF HOBART TOWN IN VAN DIEMENS LAND, MASTER MARINER. 

I BEQUEATH UNTO AGNES SMITH OF HOBART TOWN, a fac law SPINSTER, ABSOLUTELY THE SWORD PRESENTED TO ME BY THE PASSENGERS OF MY SHIP, THE DUKE OF MARLBOROUGH, AND ALSO THE TEN PIECES OF PLATE NOW IN MY HOUSE AND WHICH WERE PRESENTED TO ME BY THE MERCHANTS OF THE CITY OF LISBON. I DEVISE ALL THE REAL ESTATES WHICH SHALL AT MY DECEASE BE VESTED IN ME AS A MORTGAGEE OR TRUSTEE IN FEE UNTO THE SAID AGNES SMITH AND TO GEORGE WILSON OF HOBART TOWN AFORESAID TOBACCONIST UPON SUCH TRUSTS AND SUBJECT TO SUCH EQUITIES AS SHALL AT MY DECEASE BE SUBSISTING CONCERNING THE SAME RESPECTIVELY.

I DEVISE ALL THE OTHER REAL ESTATE AND BEQUEATH ALL THE PERSONAL ESTATE WHICH SHALL BELONG TO ME AT MY DECEASE TO THE SAID AGNES SMITH AND GEORGE WILSON UPON TRUST TO SELL MY REAL ESTATE AND TO GET IN MY PERSONAL ESTATE WHEN AND AT THE TRUSTEES OR TRUSTEE FOR THE TIME BEING OF MY WILL SHALL IN THEIR OR HIS DISCRETION DEEM IT MOST ADVANTAGEOUS SO TO DO.

AND UPON FURTHER TRUST TO PAY ONE MORETY OF THE MONEY TO ARISE FROM THE REAL AND PERSONAL ESTATE TO BE SOLD AND GOTTEN IN AS AFORESAID UNTO THE SAID AGNES SMITH FOR HER OWN USE AND BENEFIT AND TO INVEST THE OTHER OR REMAINING MORETY OF THE MONEY TO ARISE AS AFORESAID IN THE NAMES OR NAME OF THE SAID TRUSTEES OR TRUSTEE IN OR UPON FIRST MORTGAGES OF REAL ESTATE IN ENGLAND OR VAN DIEMENS LAND WITH LIBERTY TO VARY OR TRANSPOSE THE INVESTMENT FROM TIME TO TIME AT THE DISCRETION OF THE SAID TRUSTEES OR TRUSTEE FOR ANY OTHER INVESTMENT OF THE LIKE DESCRIPTION AND UPON TRUST TO APPLY THE INCOME OF SUCH INVESTMENT OR A SUFFICIENT PART THEREOF IN OR TOWARD THE MAINTENANCE AND EDUCATION OF AGNES ELIZA McDONALD SMITH, THE DAUGHTER OF THE SAID AGNES SMITH (AND WHICH SAID AGNES ELIZA McDONALD SMITH IS NOW OF THE AGE OF FOURTEEN YEARS OR THEREABOUTS AND WAS BAPTISED AS AGNES ELIZA McDONALD) UNTIL SHE THE SAID AGNES ELIZA McDONALD SMITH SHALL ATTAIN THE AGE OF TWENTY ONE YEARS OR MARRY WITH THE CONSENT OF HER SAID MOTHER.

AND I DIRECT MY SAID TRUSTEES OR TRUSTEE TO ACCUMULATE THE UNAPPLIED SURPLUS OF SUCH INCOME BY INVESTMENTS CONFORMABLY TO THE TRUST FOR INVESTMENT HEREINBEFORE CONTAINED IN AUGMENTATION OF THE CAPITAL WHENCE THE SAME INCOME SHALL HAVE PROCEEDED.

AND I DIRECT THAT SUBJECT TO THE PRECEDING DIRECTIONS AS TO THE INVESTMENT OF THE SAID MORETY OF THE MONEY TO ARISE FROM MY REAL AND PERSONAL ESTATE AS AFORESAID MY SAID TRUSTEES AND TRUSTEE SHALL HOLD THE SAME MORETY AND THE ACCUMULATIONS THEREOF IF ANY UPON TRUST FOR THE ABSOLUTE USE AND BENEFIT OF THE SAID AGNES ELIZA McDONALD SMITH UPON HER ATTAINING THE AGE OF TWENTY ONE YEARS OR MARRYING WITH THE CONSENT OF SAID MOTHER AND TO PAY OR TRANSFER THE SAME MORETY ACCORDINGLY.

I DIRECT THAT PURCHASERS AND OTHERS TAKING THE RECEIPT OF MY TRUSTEES ON THE PAYMENT OR TRANSFER TO THEM OF ANY MONEY OR EFFECTS SHALL BE THEREBY EXONERATED FROM ALL LIABILITY IN RESPECT OF THE APPLICATION THEREOF. I DIRECT THAT MY TRUSTEES MAY RETAIN AND MUTUALLY ALLOW TO EACH OTHER ALL DISBURSEMENTS AND EXPENSES INCIDENT TO THE EXECUTION OF MY WILL AND SHALL BE RESPONSIBLE EACH FOR HER AND HIS OWN ACTS AND DEFAULTS ONLY AND IRRESPONSIBLE FOR LOSSES OCCURING WITHOUT WILLFUL NEGLECT OR DEFAULT AND SHALL BE INDEMNIFIED WITH OR OUT OF MY TRUST PROPERTY AGAINST ALL LIABILITIES CONSEQUENT ON THE EXECUTION OF MY WILL.

I APPOINT THE SAID AGNES SMITH AND GEORGE WILSON TO BE TRUSTEES OF THIS MY WILL FOR ALL PURPOSES THEREOF. I DIRECT THAT IF THE SAID TRUSTEES OR EITHER OF THEM SHALL DISCLAIM OR THEY OR EITHER OF THEM OR ANY TRUSTEES OR TRUSTEE TO BE APPOINTED UNDER THIS CLAUSE SHALL DIE OR SHALL DECLINE OR BECOME INCOMPETENT TO ACT AS TRUSTEES OR TRUSTEE OF MY WILL IT SHALL BE LAWFUL FOR THE TRUSTEES OR TRUSTEE FOR THE TIME BEING OF MY WILL COMPETENT TO ACT WHETHER DISCLAIMING OR DECLINING FURTHER TO ACT OR NOT OR IF NONE OF MY EXECUTORS OR ADMINISTRATORS FOR THE TIME BEING OR EITHER OR ANY OF THEM BY ANY (illegible) IN WRITING TO APPOINT ANY PERSON OR PERSONS TO BE TRUSTEES OR TRUSTEE IN THE PLACE OF THE TRUSTEES OR TRUSTEE DISCLAIMING, DYING OR DECLINING OR BECOMING INCOMPETENT TO ACT AND I DECLARE THAT ALL OF THE CLAUSES OF MY WILL CONCERNING MY TRUSTEES HEREBEFORE NAMED SHALL EXTEND AND BE APPLIED TO THE TRUSTEES OR TRUSTEE FOR THE TIME BEING OF MY WILL.

LASTLY I APPOINT THE SAID AGNES SMITH TO BE THE EXECUTRIX AND THE SAID GEORGE WILSON TO BE EXECUTOR OF THIS MY WILL. IN WITNESS WHEREOF I HAVE TO THIS MY SAID LAST WILL CONTAINED IN TWO SHEETS OF PAPER SET MY HAND THIS TWENTY FOURTH DAY OF AUGUST IN THE YEAR OF OUR LORD, ONE THOUSAND EIGHT HUNDRED AND FORTY SIX.

[SIGNED BY WILLIAM McDONALD AND WITNESSED BY W. NUTT (?), SOLICITOR, HOBART TOWN]

NOTE: THE WORD ‘MORETY’ IS AN OLD LEGAL EXPRESSION MEANING A HALF SHARE.


